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DSR-Sitzung: 143./12.04.2010/10:00 — 11:30 Uhr

TOP: 02 — ED amend IAS 37

Thema: Vorbereitung der Stellungnahme (Stellungnahme 2005)
Papier: 143 02b_ED amend IAS 37 _Stellungnahme 2005

Bearbeitungshinweis

Der DRSC-Mitarbeiter hat die einzelnen Kritikpunkte bzw. die unterstrichenen Aussagen
in der Stellungnahme zum ED/2005/Juni geprift und kommentiert. Die Sitzungsunter-
lage enthalt unter Il. Weitere Anderung einen Punkt, der vom IASB im Rahmen seiner

Beratungen beschlossen wurde und der nicht Gegenstand des ED/2010/1 ist.

l. Stellungnahme des DSR zum ED/2005/Juni
ED IAS 37amend — Non-financial Liabilities

We appreciate the opportunity to comment on the Exposure Draft of Proposed
Amendments to International Accounting Standard 37 Provisions, Contingent Liabilities
and Contingent Assets and International Accounting Standard 19 Employee Benefits.
Before responding to the questions proposed for comment, we would like to discuss the
new recognition concept of ED IAS 37amend as well as the amended measurement
guidance.

We certainly approve of the IASB’s objective to eliminate inconsistencies between
IFRS 3 and IAS 37, and at the same time to bring about convergence with specific
Financial Accounting Standards under US GAAP. We note, however, that the
recognition concept proposed might create accounting differences in cases that under
U.S. GAAP fall within the scope of FAS 5.

We agree with the ED proposal to base the recognition criteria for all non-financial
liabilities on the definition of a liability as set out in the Framework since this will

enhance consistency among current IFRS and provide a sound conceptual basis.
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Furthermore, we appreciate that the accounting guidance proposed aims at eliminating
an existing inconsistency with respect to contingent liabilities, namely that under current
IAS 37 certain contingencies are considered present obligations for recognition
purposes, although being ‘contingent’ would automatically exclude them from being
‘present’.

Eliminating this inconsistency has been achieved by analysing obligations into a
conditional element and an unconditional element, and by introducing the concept of
stand-ready obligations. We agree with this concept in principle; however, we are
concerned that the ED proposes recognising a liability for certain legal stand-ready
obligations that in our opinion do not (yet) meet all the Framework criteria of a liability.

A case in point would be an obligation that the draft describes as an “obligation to stand
ready to perform as the court directs”. To the extent that an entity is not guilty of any
offence and is unlikely to be convicted, we do not consider the entity to incur a liability
when legal proceedings are started against it. This is because we do not think an
obligating event has occurred in this case.

Furthermore, according to the new concept proposed, recognising a liability for an
obligation to stand ready to perform as the court directs would require an outflow of
resources in the form of some service provided by the entity in settlement of the
obligation. (This is because an outflow in the form of a service provided in settlement of
the unconditional obligation is required for the definition of a liability to be met if, as is
the case under the new concept, probability (of the conditional obligation to occur) is not
to be considered.) In our opinion, there is no such service provided by the entity with
respect to these stand-ready obligations. Conceivably, a service provided as a result of
legal proceedings having started might relate to the complainant receiving the benefit of
having its case handled in a way that ensures impartiality and conformity with applicable
law; so in analogy to product warranties, a service provided might consist in some form
of ‘safety’ being granted to the complainant. However, such a service would not be
provided by the entity, but by the legislator or the legal framework in which the entity
operates. So even if a service is actually provided in this case, it is not provided by the
entity defending the lawsuit and therefore cannot lead to an outflow of resources on the
part of the entity. As a result, we do not agree with the Board’s conclusion that an
obligation to stand ready to perform as the court directs always meets the definition of a
liability once legal proceedings have been started. Rather we think that the criterion of
an expected outflow of resources required to settle these stand-ready obligations will

not be met — and consequently no liability should be recognised — unless an outflow of
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resources is to be expected as a result of the conditional obligation (an adverse court

decision) becoming probable.

IASB-Aktivitat

Die Aussage bezieht sich auf das Example 1 im ED/2005/Juni. Der IASB hat seine
Meinung hierzu geéndert. Der Beginn eines Prozesses begriindet nicht die Bildung
einer Schuld. Bei der Prufung der Frage, ob eine gegenwartige Verpflichtung vorliegt, ist
der Beginn des Prozesses als ein weiteres Anzeichen zu wirdigen. (Vgl. Sitzungs-
unterlage 143 02e, Topic 2.8)

Beurteilung des DRSC-Projektverantwortlichen

Der Punkt ist erledigt.

Moreover, the ED seems to assume that the unconditional obligation is always known
with certainty. In any case, the ED discusses uncertainties with respect to conditional
obligations only, but does not provide any guidance on how to deal with uncertainties
surrounding the unconditional obligation. For instance, there may be uncertainty about
whether a particular obligating event has actually occurred. In Example 2 of the
lllustrative Examples section (‘Potential lawsuit’), the obligating event is identified to be
the operation in which a mistake was made. The hospital seems to be aware that a
mistake actually occurred. However, it is easy to imagine the hospital being faced with a
slightly different situation, ie a patient has died during an operation, but the hospital
cannot be sure whether death occurred as a result of a mistake being made in the

operation. In this case, it is not clear whether an unconditional obligation actually exists,

although the possibility of there being an unconditional obligation cannot be ruled out.
The Board should clarify how to proceed in such a case.

IASB-Aktivitat

Der IASB hat Leitlinien zu uncertainty about the existence of present obligation
entwickelt (vgl. Arbeitsversion des IFRS [X] Liabilities Par. 13ff., Sitzungsunterlage
143 02d). Die Leitlinien sind &hnlich den bisherigen Vorgaben im IAS 37.16.

Beurteilung des DRSC-Projektverantwortlichen

Der Punkt ist erledigt.
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In contrast to current IAS 37, the amendments will require single obligations to be

recognised even if the probability of an accompanying conditional obligation to occur is
less than 50%. In addition, the ED considers an expected value approach to be an

appropriate basis for measuring both liabilities for a class of similar obligations and
liabilities for single obligations. Given the uncertainty surrounding most of the factors
entering into the calculation of the expected value, we doubt that a reliable
measurement will regularly be possible whenever small probabilities are involved. This
is because uncertainty seems to increase the smaller the probability of the obligating
event to occur. For instance, if it is not even probable that particular cash outflows will
occur, determining their amount and timing will be considerably more difficult, and
therefore less likely to result in a reliable measure. Furthermore, with non-probable cash
flows a slight change in the probabilities assumed has a much greater effect than if the
cash flows were probable. This might be illustrated by an entity defending a lawsuit it is
highly unlikely to lose. Since the maximum amount the entity might have to pay in the
worst case may be immense, the unconditional obligation to be recognised may
materially affect the financial position of the entity even if an adverse outcome is highly
unlikely. With small probabilities, determining the probability to be 6% instead of 2%
would increase the liability to be recognised by a factor of 3. We doubt that any reliable
evidence showing the probability of losing a lawsuit to be 6% instead of 2% may be
obtained.

As a result, we think that with small probabilities, expected value measurements may be
inherently unreliable and highly subjective. Since like obligations are highly unlikely to
be measured at similar amounts in these cases, the amendments will call into question

the decision usefulness of the information provided by applying them.
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Comments to the Questions of ED IAS 37amend
Question 1 — Scope of IAS 37 and terminology

(a) Do you agree that IAS 37 should be applied in accounting for all non-financial
liabilities that are not within the scope of other Standards? If not, for which type
of liabilities do you regard its requirements as inappropriate and why?

We agree. We note, however, that the term “non-financial liabilities”, although
unambiguously defined in the draft, might cause confusion in cases the non-financial
liability is eventually settled in cash.

Also, we are unsure whether upfront payments not within the scope of IAS 11 would be

dealt with according to IAS 37. If this is the case, “the amount that an entity would

rationally pay to settle the obligation or to transfer it to a third party on the balance sheet
date” might conceivably differ from the upfront payment received and consequently

have an impact on profit and loss. Perhaps the final standard might clarify this point.

IASB-Aktivitat

Der IASB hat diesen Punkt im Rahmen seiner Beratungen nicht aufgegriffen.

Frage 1 an den DSR

Ist der DSR fur eine Aufnahme dieses Punktes in die Stellungnahme?

(b) Do you agree with not using ‘provision’ as a defined term? If not, why not?

We agree.

Question 2 — Contingent liabilities
(a) Do you agree with eliminating the term ‘contingent liability’? If not, why not?
We agree that the term is no longer needed under the new recognition concept

proposed in the Exposure Draft.

(b) Do you agree that when the amount that will be required to settle a liability
(unconditional obligation) is contingent on the occurrence or non-occurrence of
one or more uncertain future events, the liability should be recognised
independently of the probability that the uncertain future event(s) will occur (or

fail to occur)? If not, why not?
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We partially agree. An unconditional obligation should only be recognised to the extent
it meets the definition of a liability. We agree that there are certain stand-ready
obligations which meet the definition of a liability even if the uncertain future event is not
probable (product warranties eg). However, as has been explained in the discussion
section above, there are certain stand-ready obligations (such as an “obligation to
stand-ready to perform as the court directs” of an entity that knows itself to be not guilty
of the charge brought against it) that will have to be recognised under the amended
guidance although we do not think that any obligating event has occurred. Furthermore,
we do not think that any obligation to stand ready as the court directs will lead to an
outflow of resources in the form of a service provided by the entity in settlement of the
obligation (which the ED assumes to be the case). Therefore, we conclude that these
obligations do not meet the definition of a liability, and should consequently not be

recognised (unless the uncertain future event(s) will be probable to occur).

Hinweis

Siehe Anmerkungen im Cover Letter (vgl. Tz. 8)

Question 3 — Contingent assets
(a) Do you agree with eliminating the term ‘contingent asset’? If not, why not?
We agree that the term is no longer needed under the new recognition concept

proposed in the Exposure Draft.

(b) Do you agree that items previously described as contingent assets that satisfy
the definition of an asset should be within the scope of IAS 387 If not, why not?
We agree in principle.

We note, however, that the recognition criteria set down in IAS 38 differ from those set
down in the ED. As a result, a mismatch will be created on the balance sheet due to
unconditional rights having a higher recognition threshold than unconditional liabilities.
To avoid this mismatch, IAS 38 would have to be changed, or the recognition criteria
established in the draft be amended to correspond to those set down in IAS 38.
Furthermore, we consider that additional guidance on subsequent measurement of
unconditional rights accompanying conditional rights might be required in IAS 38. We
are concerned that the existing guidance on amortisation, depreciable amounts and
residual value might lead to these unconditional rights being amortised or even being
written up above cost. We would consider both outcomes to be inappropriate in a

number of cases.

F. Werner 6/13 DSR - offentliche Sitzungsunterlage 143 02b




20

21

22

© DRSCe.V. O

Finally, we are not sure whether an entity that on purchasing a tangible asset also
acquires an unconditional right to have the asset repaired in case it develops a fault,
would have to allocate the purchase price to the asset and the unconditional right, and
recognise the unconditional right separately from the asset under the amended

guidance. We would like to ask the Board for further guidance.

IASB Aktivitaten
Der IASB hat seine im ED/2005/Juni vertretene Auffassung bestatigt.

Beurteilung und Empfehlung des DRSC-Projektverantwortlichen
Der Punkt ist weiterhin offen, aber nicht wesentlich, daher keine Aufnahme in die

Stellungnahme.

Frage 2 an den DSR

Ist der DSR fur eine Aufnahme dieses Punktes in die Stellungnahme?

Question 4 — Constructive Obligations

(a) Do you agree with the proposed amendment to the definition of a constructive
obligation? If not, why not? How would you define one and why?

We do not oppose the amendment. In our view it is unclear whether the addition “can
reasonably rely on” actually has the effect of raising the recognition threshold as is
obviously intended. However, the additional guidance in ED IAS 37amend.15 clarifying
that for a constructive obligation to be present the entity must have little, if any,
discretion to avoid settling it, as well as the related passages in the Basis for
Conclusions (BC54 et seq.) make the Board's intention to raise the recognition

threshold for constructive obligations sufficiently clear.

(b) Is the additional guidance for determining whether an entity has incurred a
constructive obligation appropriate and helpful? If not, why not? Is it sufficient? If
not, what other guidance should be provided?

As already pointed out in (a) we think it both helpful and sufficient.

IASB Aktivitaten
Paragraph 12 der Arbeitsversion des IFRS [X] Liabilities beinhaltet die geanderte Defini-

tion einer constructive obligation (vgl. Sitzungsunterlage 143 02d).
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Beurteilung des DRSC-Projektverantwortlichen
Die Definition der constructive obligation ist ahnlich der im geltenden IAS 37, daher

beurteilt der DRSC-Mitarbeiter die Anderungen als unkritisch.

Frage 3 an den DSR
Wie beurteilt der DSR die Anderungen?

Question 5 — Probability recognition criterion

Do you agree with the analysis of the probability recognition criterion and,
therefore, with the reasons for omitting it from the Standard? If not, how would
you apply the probability recognition criterion to examples such as product
warranties, written options and other unconditional obligations that incorporate
conditional obligations?

We do not agree with the Board’s conclusion that “in all cases, an unconditional
obligation satisfies the criterion”. As explained in the discussion section above, we think
that the unconditional component of certain legal obligations may not satisfy the
criterion unless the conditional obligation connected with it is probable.

We note that the probability recognition criterion is already included in the definition of a
liability because the requirement that the settlement of an obligation is expected to
result in an outflow of resources from the entity is equivalent to saying that an outflow of
resources is probable in the sense given to this term in IAS 37, ie is more likely than not
to occur. So, strictly speaking, requiring both the definition of a liability and the
probability recognition criterion to be met would be redundant.

However, we would still recommend keeping the criterion because omitting it might
encourage the false conclusion that every stand-ready obligation has to be recognised
irrespective of whether an outflow of resources required to settle it is probable.
Alternatively, it might be omitted with the omission being explained in detail and
additional guidance being given on how to decide whether an unconditional obligation

actually meets the definition of a liability.

Hinweis
Dieser Punkt wird in der Stellungnahme zum ED (vgl. Sitzungsunterlage 143 02a)
behandelt.
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Question 6 — Measurement
Do you agree with the proposed amendments to the measurement requirements?
If not, why not? What measurement would you propose and why?

26 [...]

Hinweis
Dieser Punkt ist Inhalt des ED/2010/1 und wird in der Stellungnahme zum ED (val.

Sitzungsunterlage 143 02a) behandelt.

Question 7 — Reimbursement
Do you agree with the proposed amendment to the recognition requirements for
reimbursements? If not, why not? What recognition requirements would you
propose and why?

27 We agree because the amendment is necessary to achieve consistent treatment of
stand-ready obligations incurred and reimbursement rights connected with these

obligations.

IASB-Aktivitaten
Der IASB hat entschieden, dass im geltenden IAS 37.53 enthaltene asset cap zu

streichen. Die Streichung war nicht Gegenstand des ED/2005/Juni.

Beurteilung und Empfehlung des DRSC-Projektverantwortlichen
Die Auswirkungen fir die Praxis sind unwesentlich, daher keine Aufnahme in die
Stellungnahme.

Frage 4 an den DSR

Ist der DSR fur eine Aufnahme dieses Punktes in die Stellungnahme?

Question 8 — Onerous contracts

(a) Do you agree with the proposed amendment that a liability for a contract that
becomes onerous as a result of the entity’s own actions should be recognised
only when the entity has taken that action? If not, when should it be recognised

and why?
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We agree with the principle but disagree with the explanatory guidance given in
paragraph 57 of the Exposure Draft which states:

For example, a contract may become onerous because the entity ceases to use the
right conveyed by that contract, but continues to incur costs for its obligations under the

contract. Therefore, in this example the entity does not recognise a liability until it

ceases using the right conveyed by the contract.

We do not think this guidance to be an accurate application of the general principle.
Applying the explanatory guidance to a lease contract terminated before its maturity for
reasons of moving office, an entity would not be able to recognise a non-financial
liability for future leases to be paid until it would actually cease using the office rooms,
because that would be the date “it ceases using the right conveyed by the contract”.

In our opinion, however, the principle of recognising a liability when the action that
makes a contract onerous has been taken, might require an entity to recognise a liability
for the onerous contract before that date, eg when the lease agreement for the future
office rooms has been signed. This is because we think in this case signing a second

lease contracts is the action that makes the first contract onerous. (Our issue here is

when to recognise the liability, not the amount to be recognised. The amount of the
liability to be recognised will, of course, not be based on the rent to be paid after the
second contract has been signed, but on the rent to be paid after the entity has actually

moved office).

IASB-Aktivitaten
Arbeitsversion IFRS [X] Liabilities, Appendix C, C9 (val. Sitzungsunterlage 143 02d)

In other situations, the event that makes the contract onerous is an action of the entity.

In such situations, the entity shall not recognise a liability for the onerous contract until it

has taken the action. For example:

(a) a contract might become onerous because the entity ceases to use the rights

conveyed by the contract but continues to incur obligations to make payments under

the contract. The entity shall not recognise a liability until it ceases to use the rights

conveyed by the contract.

(b) an entity might decide to terminate a contract that it has not previously determined to

be onerous. If the termination costs make the contract onerous, the entity shall

recognise a liability when it terminates the contract in accordance with the contract

terms. For example, termination would occur when the entity gives written notice to

the counterparty within the notification period specified by the contract.
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Beurteilung des DRSC-Projektverantwortlichen
Das vom DSR kritisierte Beispiel wurde nicht geandert — siehe Paragraph C9(a). Das
Beispiel in C9(b) entspricht Paragraph 64 des ED/2005/Juni. Nach der damaligen

Auffassung des DSR ist die Unterzeichnung eines weiteren Vertrags die maRgebliche

Aktion, die dazu fihrt, dass der Vertrag belastend wird. Dies spiegelt sich nach der

Ansicht des DRSC- Projektverantwortlichen auch im Beispiel in C9(b) wider.

Frage 5 an den DSR

Soll dieser Punkt in die Stellungnahme aufgenommen werden?

(b) Do you agree with the additional guidance for clarifying the measurement of a
liability for an onerous operating lease? If not, why not? How would you measure
the liability?

We agree. However, we would recommend including examples or some other additional
guidance clarifying in which cases sublease rentals cannot be reasonably obtained. Eg
we would consider sublease rentals not being reasonably obtainable if the lease

contract prohibits any sublease, and would recommend including a clarification to this

effect.

IASB-Aktivitaten
Der IASB leitet aus der Formulierung could reasonably obtained in Paragraph C10(a)
der Arbeitsversion des IFRS [X] Liabilities (vgl. Sitzungsunterlage 143 02d) ab, dass

bei einem Verbot der Untervermietung auch keine Einnahmen aus der Untervermietung

zu bertcksichtigen sind.

Beurteilung des DRSC-Projektverantwortlichen
Der Punkt ist erledigt.

(c) If you do not agree, would you be prepared to accept the amendments to
achieve convergence?
N/A.

Question 9 — Restructuring provisions
(@) Do you agree that a liability for each cost associated with a restructuring
should be recognised when the entity has a liability for that cost, in contrast to
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the current approach of recognising at a specified point a single liability for all of
the costs associated with the restructuring? If not, why not?
We agree.

(b) Is the guidance for applying the Standard’s principles to costs associated with
a restructuring appropriate? If not, why not? Is it sufficient? If not, what other
guidance should be added?

It is appropriate to the extent that it clarifies that costs associated with a restructuring
should be recognised on the same basis as if they arose outside a restructuring.

We are unsure, however, what kind of restructuring costs remain in the scope of ED-IAS

37amend (or IAS 37 for that matter). We note that the majority of restructuring costs will

have to be accounted for according to IAS 19 and IFRS 5. We wonder whether

additional quidance as to the kind of costs still being dealt with under ED-IAS 37amend

might not be helpful.

IASB-Aktivitat

Der IASB hat diesen Punkt im Rahmen seiner Beratungen nicht aufgegriffen.

Frage 6 an den DSR

Ist der DSR flr eine Aufnahme dieses Punktes in die Stellungnahme?
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Il. Weitere Anderung

Disclosure — Possible obligations

Nach den urspringlichen Vorstellungen des IASB im ED/2005/Juni, sollte die
Anwendung des Konzepts der stand-ready obligation bei Rechtsstreitigkeiten zu einem
generellen Ansatz von Schulden fuhren. Die geltenden Anhangangaben zu contingent
liabilities waren nicht mehr notwendig. Im Rahmen seiner Beratungen hat der IASB
seine urspriungliche Auffassung geandert und dabei erkannt, dass das Hauptproblem
bei Rechtsstreitigkeiten die Frage nach der Existenz einer gegenwartigen Verpflichtung
ist. ' Um einen Informationsverlust zu vermeiden, sollen nun die geltenden
Anhangangaben zu contingent liabilities in &hnlicher Form wieder in den finalen
Standard eingefiigt werden, so dass mogliche Verpflichtungen aus Rechtsstreitigkeiten
anzugeben sind (vgl. Sitzungsunterlage 143 02e, Topic 2.8 und 6.1).

Beurteilung des DRSC-Projektverantwortlichen

Beibehaltung der bisherigen Praxis, daher unkritisch.

Frage 7 an den DSR
Wie beurteilt der DSR die Anhangangabe?
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